The opinion in support of the decision being entered today was not
written for publication and is not binding precedent of the Board.
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ON BRI EF

Bef ore GARRI S, ONENS and KRATZ, Adm nistrative Patent Judges.

GARRI' S, Admi nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal which involves clains 1-4
and 7.°

The subject matter on appeal relates to a notor vehicle
i npact absorbing beam Wth reference to Figure 6 of the
appel lant’s drawi ng, the beam conprises two flanks 13, 14 and a

central portion 36 di sposed between the two flanks. Further

! Application for patent filed February 14, 2003.

2 These clains correspond to the appellant’s el ection
wi t hout traverse of the species shown in Figure 6 of the draw ng
for this application.
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details regarding this appeal ed subject matter are set forth in
representative claim1, the sole independent claimbefore us,
whi ch reads as foll ows:
1. A notor vehicle inpact absorbing beam
characterized in that, at |least along a nmgjor part of
its length, the beam conprises two flanks (13, 14) and
has a cross-sectional formwhich is catenary in
configuration, corresponding substantially to the form
of a free-hangi ng chain suspended at its ends only, and
a central portion (36) disposed between the two fl anks
(13, 14).
The reference set forth belowis relied upon by the exam ner
in the 8 102 rejection® before us:
Qdan et al. (Qdan) 5, 865, 496 Feb. 2, 1999
Clains 1-4 and 7 are rejected under 35 U.S.C. § 102(e) as

bei ng antici pated by Odan.*

3 As a matter of clarification, a prior rejection under the
second paragraph of 35 U . S.C. 8 112 has been inplicitly w thdrawn
by the exami ner as reflected by the record as a whol e and
especially by the supplenental exam ner’s answer nail ed Cctober
31, 2005 which presents only the 8§ 102 rejection as applicable to
t he appeal ed clains (see pages 2 and 3 thereof).

* The appealed clains will stand or fall together (e.g., see
page 5 of the brief filed March 22, 2004). Accordingly, in
assessing the nerits of the rejection before us, we will focus on

claim1 which is the sol e independent claimon appeal.
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Rat her than reiterate the respective positions advocated by
t he appellant and the exam ner, we refer to the several briefs
and answers whi ch have been presented in the record of this
appeal .

OPI NI ON

W w il sustain this rejection for the reasons set forth in
t he suppl enental exam ner’s answer mail ed Cctober 31, 2005 and
for the reasons set forth bel ow

We agree with examner’s finding that appeal ed i ndependent
claim1l is anticipated by Figure 1 of Odan which di spl ays a notor
vehi cl e i npact absorbi ng beam or inpact bar 11 conprising an
i nner base 11b.

The appel l ant argues that the examner’'s § 102 rejection is
i nproper because it “addresses only one of the three conponents
[ whi ch conprise Odan’s inpact bar], nanmely 11b” (suppl enent al
reply brief, filed Cctober 3, 2005, page 5). This argunent is
not well-taken. The independent claimon appeal is directed
toward a notor vehicle inpact absorbing beam and recites that
“the beam conprises two flanks . . . and a central portion
di sposed between the two flanks.” The appellant’s argunent | acks
persuasive nerit because the claimterm “conprises” does not

excl ude the other conmponents (i.e., 1lla and 11c) of patentee’s
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i npact bar 11. Thus, the absence of any discussion regarding
t hese other conmponents sinply is not relevant to the propriety of
the exam ner’s rejection.

The appel |l ant additionally argues, “[a]ssum ng arguendo that
conponents 1la and 11b of the Odan et al patent have a cross
section which is catenary in configuration, neither of these
conponents define a central portion disposed between two fl anks,
as expressly recited in appeal ed i ndependent Claim1.”
(Suppl enental reply brief, filed Novenber 16, 2005, pages 2-3).
This is incorrect. 1In the supplenental answer mailed Cctober 31,
2005, the exam ner has fully explained (on page 4 with reference
to an attachnment of an annotated copy of Odan’s Figure 1) that
i nner base 11b of patentee’s inpact beamor bar 11 includes “two
flanks (Ato B, Cto D). . . and a central portion (Fig. 1)
di sposed between the two flanks.” Therefore, contrary to the
appel l ant’ s argunent, conponent or inner base 11b in fact does
include a central portion disposed between two flanks, that is,
the central portion extending between B and D of the annotated
Figure 1 copy.

In light of the foregoing, it is our ultinmte determ nation

that the exam ner has established a prima faci e case of

anticipation which the appellant has failed to successfully rebut
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with argunent or evidence in opposition thereto. See In re
Cetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. G
1992). W hereby sustain, therefore, the examner’s § 102
rejection of argued claim1l as well as non-argued clains 2-4 and
7 as being anticipated by Cdan.

The decision of the examner is affirned.

No time period for taking any subsequent action in
connection with appeal may be extended under 37 CFR

§ 1.136(a) (1) (iv)(2005).
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